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STATISTICS

• 200,000 students eligible for special 

education services 

• 165,000 students on IEPs in Massachusetts

• 7,000 students in private special education 

schools



• Grew out of civil rights movement of 

1960’s - concern with access

• 1966 and 1970 federal laws established 

grant programs, but not individual 

entitlements



SIGINIFICANT SUPREME 

COURT CASES

Brown v. Board of Education

347 U.S. 483 (1954)

• Segregating students based upon race 

impermissible

• Same reasoning behind the principle of 

“Least Restrictive Environment” of IDEA



FEDERAL LAW

Individuals with Disabilities Education Act 

(IDEA): federal special education law, most 

recently reauthorized in 2004 (effective 7-1-

05)

Originally enacted in 1975 as “Education for 

All Handicapped Children Act”

21 USC §§ 1400-1487



Entitles eligible children with disabilities to a 

Free and Appropriate Public Education 

(FAPE)



AMERICANS WITH 

DISABILITY ACT

Title II of the Americans with Disabilities Act 

of 1990 (recently amended by ADA 

Amendments Act of 2008 – affects Section 

504 as well)



“Child Find”

• IDEA, §1412 provides that districts must 

make efforts to locate and identify students 

with special needs, even if they are 

homeless, in private schools, etc. 



Many state laws also affect 

children with disabilities

• M.G.L. c. 71B (“Chapter 766”) - state 

special education law

• M.G.L. c. 71B, 12B (“Chapter 688”) -

transitional services (turning 22)

• Massachusetts Education Reform Act

• Statutes governing other agencies (DMR, 

DMH, etc.) 



Relationship between federal and 

state laws 
• A state that accepts federal funding for special 

education must comply with IDEA

• A state can grant more extensive rights 
(substantive and/or procedural) if it chooses. 



• Federal regulations: CFR

• State regulations: CMR



OVERRIDING PRINCIPLES



FREE AND APPROPRIATE 

EDUCATION - FAPE



What is FAPE?

• Statutory definition (20 U.S.C. sec. 1401(9)): 

special education and related services that --

– Have been provided at public expense and 

under public supervision and direction, without 

charge

– Meet standards of state educational agency

– Include an appropriate preschool, elementary or 

secondary education , under state standards

– Are provided in conformity with child’s IEP.



FAPE: must be individualized.

• Must meet the unique needs of the child.

• Determination of services must not be based 

solely on type of disability.

• No blanket reduction or elimination of 

services due to type of disability or change 

in law.



Meaningful benefit, cont’d

• Under FAPE, courts have ordered “an 

extensive array of special education 

services,” including private day and 

residential placements.

• Services must still be appropriate to meet 

child’s needs

• Continuum of services still required



FAPE: access to general 

curriculum

• Goal: child with disabilities to meet the 

educational standards applicable to all 

children

• “General curriculum” distinguished from 

“general education”; base on Curriculum 

Frameworks, regardless of setting

• IDEA 2004 has strengthened focus on 

measurable results and functional 

performance



FAPE: impermissible considerations

• Disability category, without more

• Cost of services

• Caseloads or schedules of service providers

• Openings or availability of classrooms or 

programs

• Administrative convenience

• Conflicting school district policies or 

procedures 



Endrew F. v. Douglas County, 137 S.Ct. 988 (2017)

 Court was expected to delineate the level of services school districts 

must provide to students with special needs, an issue that it had not 

addressed in-depth since Board of Education v. Rowley, 458 U.S. 176 

(1982)

 The student in Rowley was in an inclusion program

 Endrew had autism and was educated in Colorado’s Douglas County 

School District from preschool through fourth grade 

 Parents placed him in a private special education school and sought 

reimbursement and prospective funding for that placement

http://caselaw.findlaw.com/us-supreme-court/458/176.html


• The federal district court reviewing the administrative 

determination found that while Endrew had not made 

“immense educational growth,” he had at least made 

“minimal progress.”  Endrew F. v. Douglas County, No. 

12-2620, 2014 WL 4548439, at 9 (D. Colo. 2014)

• Tenth Circuit affirmed, holding that an IEP was sufficient 

if it conveyed an educational benefit that was merely more 

than “de minimis.”  Endrew F. v. Douglas County, 798 

F.3d 1329, 1341 (10th Cir. 2015)

https://www.leagle.com/decision/infdco20140916b06
http://caselaw.findlaw.com/us-10th-circuit/1711562.html


• The Supreme Court unanimously rejected the “de minimis” standard

• IDEA was an “ambitious” piece of legislation aimed at remedying the 

pervasive and tragic stagnation of students with disabilities

• The Court stressed the importance of the unique needs and abilities of 

the particular student when assessing the adequacy of the 

individualized educational plan of that student, noting that “[a] focus 

on the particular child is at the core of the IDEA.”  Endrew F. v. 

Douglas County, 137 S.Ct. 988 at 12 (2017)

• The Court restated Rowley’s general principle that the school district 

must provide an IEP reasonably calculated to enable the student to 

make progress that is appropriate in light of the student’s particular 

circumstances



• For some students, like the student in Rowley, keeping 

pace with their non-disabled peers and advancing from 

grade to grade may be appropriate progress.  But for 

students like Endrew, who were in programs substantially 

or completely separate from their non-disabled peers, the 

student’s own potential determines what achievement is 

“appropriate in light of the student’s circumstances.”  For 

these students, the educational program must be 

“appropriately ambitious” and provide “the chance to meet 

challenging objectives.”  Endrew F., 137 S.Ct. 988 at 14.

https://www.supremecourt.gov/opinions/16pdf/15-827_0pm1.pdf


• the few BSEA decisions to interpret Endrew F.

thus far have construed it as either equivalent to 

the standard already being applied in 

Massachusetts or, in two opinions, as adding an 

“appropriately ambitious” overlay to that standard. 

In Re: Norton Pub. Schs., BSEA #1609348, 22 

MSER 169 (Berman, 2017); Boston Publ. Schs. & 

Mass. Dept. of Mental Health, BSEA #1707097, 

23 MSER 59 (Berman, 2017).

http://www.mass.gov/anf/docs/dala/bsea/fy-2017-decisions-and-rulings/16-09348d.pdf
http://www.mass.gov/anf/docs/dala/bsea/fy-2017-decisions-and-rulings/17-07097d.pdf


LEAST RESTRICTIVE 

ENVIRONMENT (LRE)



• Services to be provided, to maximum extent 

appropriate, in the “least restrictive environment” 

(LRE):  removal from regular education 

environment only to occur when the nature or 

severity of the child’s disability is such that 

“education in regular classes with the use of 

supplementary aids and services cannot be 

achieved satisfactorily” (20 U.S.C. sec. 

1412(a)(5)(A)). 



LRE means that a child with a disability must 

be educated to the extent possible and 

appropriate in the least restrictive setting 

possible.  The more separated from non-

disabled peers, the more restrictive the 

setting is considered.



If a school district, or a parent, wants to move 

the child to a “more restrictive” setting, they 

face a strong presumption against that.



Continuum of Placements

Full inclusion

Partial inclusion

Sub separate

Day placement in specialized program

Residential placement



• Learning Prep -$43,237

• Cotting -$78,381

• BC Campus School -$90,784

• Devereux -$155,683 

• Melmark Residential -$271,264

• NECC Severe -$345,166



CIRCUIT BREAKER



What if the student requires “more specialized 

instruction?” in a more “restrictive” setting?



The effect of the combination of LRE and 

FAPE:

A child eligible for special education is 

assured that s/he will have meaningful 

access to education with necessary related 

services.  



PARENT PARTICIPATION

• Myriad provisions for parent participation 

– Notifications

– Member of the special education team

– Input into the IEP



EFFECTIVE PROGRESS



• Eligible Student is one who as a result of his 

disability, “is unable to progress 

effectively…” 603 C.M.R. § 28.02(9) 

(emphasis added)



• “Progress Effectively in the General 

Education Program shall mean to make 

documented growth in the acquisition of 

knowledge and skills, including 

social/emotional development, within the 

general education program, with or without 

accommodations, according to the 

chronological age and developmental



• expectations, the individual educational 

potential of the child, and the learning 

standards set forth in the Massachusetts 

Curriculum Frameworks and the curriculum 

of the district.



• A student is eligible for special education if 

“the student has one or more of the 

disabilities defined at 603 CMR 28.02(7) 

and if, as a result of the disability(ies), the 

student is unable to progress effectively in 

the general education program without the 

provision of specially designed instruction . 

. ..” 603 C.M.R. § 28.05(2)(a)(1). 



• The student’s IEP must be “designed to 

enable the student to progress effectively in 

the content areas of the general curriculum.” 

603 C.M.R. § 28.05(4)(b).



“I shall not today attempt further to define the 

kinds of material I understand to be 

embraced within that shorthand description 

["hard-core pornography"]; and perhaps I 

could never succeed in intelligibly doing so. 

But I know it when I see it, and the motion 

picture involved in this case is not that.”

Justice Potter Stewart in Jacobellis v. Ohio, 

378 U.S. 184 (1964)



Overview of special education 

process
• Referral

• Evaluation (initial + every 3 years) 

• TEAM meeting; determination of eligibility

• Development of Individualized Education 
Program (“IEP” – goals, services) and 
determination of placement

• Appeal to BSEA: hearing or mediation

• Appeal to court 



ELIGIBILITY

Children ages three to the earlier of attaining 

their high school diploma or their twenty-

second birthday are eligible for special 

education services if:



• They have a disability

• Have not been making effective progress in 

regular education as a result of their 

disability

• Require either specially designed 

instruction or a related service that is 

necessary to access the general education 

curriculum



Referral

• Any parent or caregiver or professional can 

refer a child for an initial evaluation.  20 

U.S.C. § 1414(a)(1)(B); 34 C.F.R. 

§300.301; 603 C.M.R. § 28.04(1)



• A school district cannot refuse to do an 

initial assessment



• 603 C.M.R. §28.04 and 34 C.F.R. §

300.301 Initial evaluations.

• The school district must conduct an initial 

full evaluation

• Must be conducted within 30 days (60 days 

under federal) of receiving parental consent 

for the evaluation



The language of the evaluations must be:

• Provided in the child’s native language or 

other method of communication.  

• In the method most likely to provide 

accurate information “unless it is clearly not 

feasible to do so.”  34 C.F.R. 300.304



• School districts shall provide the student’s 

parents with an opportunity to consult with 

the school district to discuss the reasons

• for the referral, the content of the proposed 

evaluation, and the evaluators used.



Types of assessments

• Required:

– Educational: educational history, overall 

progress, current standing (info from current 

teacher); should discuss attention, participation, 

communication, memory, social relations, 

educational and developmental potential (603 

CMR 28.04(2)(a)(2))

– Assessment in all areas related to suspected 

disability (603 CMR 28.04(2)(a)(1))



Types of assessments, cont’d

• Optional:

– Psychological

– Health

– Home

– [Other, if needed in another “area related to the 
suspected disability” - e.g., speech/language, 
occupational therapy, physical therapy) ]

• Requirement that the Team review existing 
evaluation data in advance for re-evaluations, and 
if appropriate for initial evaluations, to determine 
what additional data are needed (20 U.S.C. sec. 
1414(a)(1), 34 C.F.R . sec. 300.305); review may 
occur without meeting



Extended Evaluations

• If the team determines that it lacks 

sufficient information to assess eligibility or 

develop and IEP, it may offer an extended 

evaluation. 603 C.M.R. § 28.05(2)(b).



THE IEP TEAM

“Team” is defined as:

• A group of persons, meeting participant 

requirements of federal special education 

law as provided at 34 C.F.R. § 300.321, 

who, together, discuss evaluation results, 

determine eligibility, develop or modify an 

IEP, or determine placement.” 603 C.M.R. 

§ 28.02(21)



Student participation in the IEP 

process

• Invited to Team meetings - should s/he 

participate?

• Approaching age 18, given notice that they:

– Can have the authority to make all decisions 

themselves

– Cede authority to the parents

– Share the authority with the parents 

603 C.M.R. 28.07(5)



TEAM meeting

• Meeting to review evaluation results, 

determine eligibility and, if eligible, 

determine placement and services (develop 

IEP)

• Must take place and IEP, if applicable, be 

provided within 45 school working days 

after district’s receipt of consent to 

evaluation (i.e., within 15 school working 

days after completion of evaluation)



ELIGIBILITY

Eligible if:

• Have a disability

• Not making effective progress due to 

disability

• Requires specially designed instruction or 

related service necessary to access the 

general curriculum



What is “special education”?

• Specially designed instruction, at no cost to 
parents, to meet the unique needs of the 
eligible student with a disability, and/or

• “Related services” necessary to access the 
general curriculum, if considered special 
education under state standards.

• 20 U.S.C. sec. 1401(29),34 C.F.R. sec. 
300.39603 CMR 28.02(20).



What is “specially designed 

instruction”?
• Specially-designed instruction means adapting, as 

appropriate to the needs of an eligible child . . ., 

the content, methodology, or delivery of 

instruction--

– (i)  To address the unique needs of the child that result 

from the child's disability; and 

– (ii)  To ensure access of the child to the general 

curriculum, so that he or she can meet the educational 

standards within the jurisdiction of the public agency 

that apply to all children.



Specially designed instruction, cont’d

• May be provided in any of a number of contexts 

(regular ed classroom, pull-out, separate 

classroom, private special education school, etc.).

• Continuum of placements required 



Irving School District v. Tatro

468 U.S. 883 (1984)

• Issue of “related services” v. medical 

services

• Student with spina bifida required clean 

intermittent catherizations

• Need not be provided by a doctor

• Student could not attend school without it

• If services are required to provide FAPE, 

the district must provide them



Cedar Rapids v. Garret F. 

526 U.S. 66 (1999)

• An extension of Tatro

• Student was ventilator dependent and 

required a trained person nearby to attend to 

certain needs throughout the school day

• Must provide those nursing services



• Important principle: if a student cannot 

obtain the benefit of FAPE without such a 

related service, the district must provide it



What are “related services”?

• Audiology

• Counseling services (by social workers, 

psychologists, guidance counselors, etc.)

• Early identification and assessment of 

disabilities

• Medical services

• Occupational therapy



Related services, continued

• Orientation and mobility services

• Parent counseling and training
– Assist parents in understanding child’s special needs

– Help parents to acquire skills to implement IEP

• Physical therapy

• Psychological services

• Recreation

• Rehabilitation counseling services



Related services, continued

• School health services

• Social work services

• Speech-language pathology services

• Transportation

• Any other developmental, corrective, or 
supportive services required to assist a child 
with a disability to benefit from special 
education  



If child is eligible, TEAM develops IEP

• Individualized Education Program: 

educational plan =‘s a binding contract

• Normally, IEP developed and placement 

determined at same meeting as 

determination of eligibility; separate 

placement meeting, within 10 school days 

after IEP meeting, permissible in some 

circumstances (603 CMR 28.06(e))

• “Extended evaluation”  (up to 8 weeks) an 

option where existing info insufficient 



Contents of IEP

• Parent/student input (“Concerns,” “Vision”)

• Identification of areas of need (General 

Curriculum, Other Educational Needs)

• How child’s disabilities affect progress

• Necessary accommodations

• Necessary types of specially designed 

instruction (content, methodology, 

performance criteria)



Contents of IEP, cont’d

• Current performance levels

• Measurable annual goals (“challenging, yet 
attainable” within this IEP period)

• Benchmarks/objectives (what student needs to do 
to complete goal; required under Mass. law, 
though not under IDEA 2004 except for students 
who take alternate assessments)

• Service delivery grid (service, setting, frequency, 
type of personnel); services are to be “based on 
peer-reviewed research to the extent practicable” 
(20 U.S.C. sec. 1414(d)(1)(A)(i) (IV)). 



Contents of IEP, cont’d
• Schedule modification? (Longer or shorter school 

day or school year)  

• Extended school year if student has demonstrated 

or is likely to demonstrate substantial regression in 

learning skills or substantial difficulty in 

relearning such skills, if ESY not provided (603 

CMR 28.05(4)(d)(1))

• District may not limit ESY services to particular 

categories of disability, nor may it “unilaterally 

limit the type, amount, or duration” of ESY 

services (34 C.F.R. sec. 300.106(a)(3)). 



IEP Response

• Not “All or Nothing”

• Reject in part

• “Stay Put” rights



INDIVIDUAL HEALTH CARE PLANS  (“IHP”)

• Can stand alone or be attached as part 

of, or incorporated into, a 504 plan or 

IEP and if so, it becomes part of the 

school’s “contract” with the family



IHP Purpose

• To educate the school about the child’s healthcare 

needs

• Outline specific medical accommodations needed

• Outline specific educational supports and services 

that the student requires



Special Challenges

• Ignorance

• Symptoms that wax and wane

• The perception of “gaming the system”

• Inconsistency among school staff

• Making the student fit the program



INDEPENDENT 

EVALUATIONS

“IEE” – Independent Education Evaluation

If parent disagrees with the district’s 

evaluation, have the right to request an 

independent evaluation



• Can request an independent evaluation up to 

16 months after the date of the school’s 

evaluation

• If outside the 16 months, must first request 

an evaluation, wait for the results, and then 

request an independent evaluation if you 

disagree with the results



• Request it in writing.

• School must either agree to pay or assert 

it’s evaluation is appropriate and file for a 

hearing to contest the parental request.



COSTS

• Sliding scale based on family income 

• District will use the “rate setting rate” that 

is lower than private rates



Extended EVALUATIONS

IDEA does not provide for Extended 

Evaluations

603 CMR 28.05(b) – the team with parental 

consent can agree to an extended evaluation 

period

Location of the extended evaluation is not and  

IEP “placement” 

Cannot exceed 8 school weeks



OBSERVATIONS

• 2009 - MGL ch. 71B, §3; 603 CMR 

28.07(1)(a)(3)) accords parents, and by 

extension, their evaluators or consultants, a 

reasonable opportunity to observe their 

child’s program or proposed program. 



• The rationale for the law, as delineated in 

the first sentence of the statute is: “To 

insure that parents can participate fully and 

effectively with school personnel in the 

consideration and development of 

appropriate educational programs for their 

child”



• Restrict or place conditions on observations 

unless those are necessary to: (1) ensure the 

safety of students in the program; (2) ensure 

the integrity of the program while under 

observation; and, (3) protect the students in 

the program from disclosure of confidential 

and personally identifiable information. 

MGL. c. 71B, §3



DISPUTE RESOLUTION



“You’re married in a church that 

doesn’t recognize divorce.”



Common Mistakes

BURNING BRIDGES

Long term relationship

Storming out

Refusing to meet



Unrealistic expectations



Empty Threats



Going Over Their Heads



Failing to Document Things



Failing to recognize your foes and allies



Rejecting in full an IEP, refusing services

Groton-Dunstable Regional School District 

and Dulcinea, 12 MSER 233 (2007)



Bringing your attorney to team meetings



Refusing to allow evaluations, observations 

by the school district.  See Public School 

District, 15 MSER 403 (2009) (Claim for 

reimbursement denied, in part, because 

parents refused to consent to district’s 

evaluations); 



• Scituate Public Schools, BSEA #09-5506, 

15 MSER 124 (4/28/09): hearing officer 

denies reimbursement for summer reading 

services, where parents refused district’s 

request to perform reading evaluation.

• “[A]s a general rule, a parent may not 

preclude a school district from evaluating 

their [child], nor may a parent force a 

school district to rely upon a parent’s own 

evaluation.”



EXPERTS ARE KEY

Evaluations/Evaluators

Often a “battle of the experts”

Schools have experts at their disposal 

Districts typically have more “quantity” of 

expert contact with student



Experts, cont.

Qualities of a good expert

• Recognized in their field

• Proper credentials, licensing

• Work for parents and schools

• Not a shrinking violet

• Experienced witnesses?



Expert, cont.

• Willing to work with you re reports, such as 

reviewing drafts.

• Willing to advocate for family in meetings 

and ultimately a hearing

• Understand the legal landscape and 

interplay with their opinions/phraseology



Expert Reports - Don’ts

• Delay in reports

• Typos/inaccuracies

• Conclusory statements

• Language – ideal, preferable v. required, 

necessary

• Identify the disability



Expert Reports – Do’s

• Know program through reviewing IEPs and 

contact with teachers and other staff

• Be explicit

• Describe the student’s potential in the 

context of what is and can be expected, i.e. 

what is “effective” or “meaningful” 

progress

• Specify how deficits can be addressed



Expert Do’s, cont.

• Home programming – parent training re 

direct service

• Address where possible, the qualifications 

of staff providing services

• Specify hours of services, i.e. 8-10 hours 

home programming, or programming, i.e. 

class of 8-10 students with similar 

cognitive….



Experts, cont.

• Evaluations must have experience with the 
relevant disability. In Re: Swansea Public 
Schools, 13 MSER 113 (2007)

• Must have up to date evaluations.  In Re; 
Blue Hills Regional Technical School 
District and Riley, 13 MSER 119 (2007)

• Must be familiar with proposed program, 
IEP, 



Experts must make specific recommendations

See Taunton Public Schools, 16 MSER 7 

(2010) (DCF involved as well as treating 

psychiatrist and neuropyschologist, but 

failed to make specific recommendations for 

residential placement)



Experts, Cont.

• OBSERVATIONS, Amherst-Pelham, 13 

MSER 160 (2007); North Adams and 

Chloe, 12 MSER 238 (2007) (hearing 

officer gave “no weight” to parents’ expert 

because he did not observe the student)



• Must testify at a hearing



IEP Response

• Not “All or Nothing”

• Reject in part

• “Stay Put” rights

• Request a meeting



Facilitated Team Meetings

Request from Sevigny, head mediator

Contentious team meeting

Attend the team meeting as an impartial 

neutral

Mutually agreed upon



Facilitated Team Meetings

• 118 in FY17 (7 unmet requests)

• 135 in FY16 (66 unmet requests)

• 127 in FY15 (15 unmet requests)

• 150 in FY14 (10 unmet requests)

• 140 in FY13



Mediation



Mediation

• 7 mediators assigned geographically

• Know the mediator

• Is it a delay tactic, worthwhile



Mediation

• FY17 - 742

• FY16 - 778

• FY15 – 733

• FY14 – 790

“Agreement Rate” consistently around 85%



BUREAU OF SPECIAL 

EDUCATION APPEALS (“BSEA”)

• Established – Oversight

• Jurisdiction over all disputes regarding 

special education – IEPs, 504 plans

• Hearing officers – 7 (6 full time equivalent)

• Leeway in decisions

• Mandated/actual time frames



BSEA Statistics

• 165,000 Students on IEPs in Massachusetts

Rejected IEPs

• FY17 – 11,400

• FY16 – 10,800

• FY15 - 10,280

• FY14 – 9,830

• FY13 - 8,860



Hearing Requests

• FY17 - 495

• FY16 - 568

• FY15 – 492

• FY14 - 590

• FY13 - 552



Hearings

• FY17 – Full hearing resulting in written 

decisions – 22

• FY16 - 23 full hearings

• FY15 - 18 full hearings

• FY14 – 25 full hearings  

• FY13 – 52 full hearings



Who won? 

• Parents fully prevailed in 7

– Had counsel in 4, pro se in 3

• School districts fully prevailed 

in 10 

– Parents had counsel in 2, pro se in 

6, advocate in 2

• 3 were mixed relief, with 

parents having counsel in all 3 



Settlement Conferences

•69 settlement conferences for cases filed in 

FY2017, 61 settled the day of

•89 in FY 16 – 82 settled

•63 in FY 15 – 54 settled 

•81 in FY 14 – 78 settled

•73 in FY 13 – 61 settled

•89 in FY 12 – 77 settled



• Resolution Sessions



Pre-hearings

• Stated purpose

• Not always required

• Different approaches

• Conduct of them



Hearings

Settles it once and for all?



Statute of Limitations

• 2 year rule



Joining State Agencies

The BSEA is empowered to assert jurisdiction 

over a state agency, i.e. DMH or DCF, in 

certain circumstances MGL c. 71B, §3 and 

603 CMR 28.08(3).



Can join the state agency if:

• Necessary to provide complete relief to the 

student

• If the student will only be able to access the 

school district’s special education program 

if services over and above those that are the 

responsibility of the school district need be 

provided by the human services agency



• HOWEVER, the BSEA may only act in 

accordance with that human services 

agency’s own rules, regulations and 

policies. 



When To Involve An Attorney

Consult with them first to see if it’s 

appropriate and ready

Before filing hearing request

Materials assembled

Before reports finalized

If looking for an outside placement, locate, 

apply…



• Chronology and overview are very helpful

• Team meeting summaries



Collaborating with Attorneys

• Define who is doing what, i.e. mediations, 

team meetings, etc.

• Don’t encumber the communication among 

client, advocate, attorney

• Respect each other’s role

• Support each other

• Economic sense for you and clients


